Legal Ethics and Professionalism

Spring 2008

Professor Phil Weiser & Judge David Ebel
Course Description


This course offers emerging lawyers a look at the realities, opportunities, and pitfalls of legal practice.  Being a lawyer is a special empowerment to join a profitable profession, influence the direction of businesses and our society, and engage in intellectually stimulating and challenging work.  But with “great power, comes great responsibility.”  And so it is in legal practice.  This course will focus on the responsibilities of lawyers—to the profession, society, and to themselves (and their families).  In that sense, it takes a wholistic perspective on how to be successful personally and professionally as a lawyer, using the Colorado Rules of Professional Conduct as a guide as to the challenges and obligations facing members of the profession.
Class Times and Office Hours:


The class will meet on Tuesdays and Thursdays from 2:30-3:45.  As for office hours, Professor Weiser will be available for office hours on Tuesdays and Thursdays from 11:00-12:00 or by appointment (best made via email at phil.weiser@colorado.edu).  Judge Ebel can schedule meetings upon request.  

Course Expectations:  


This course is premised on all students being prepared to discuss the relevant material and oriented around class discussions.  Students are thus expected to prepared for all classes and will be awarded (or potentially penalized) for effective (or defective) class participation (with an addition or subtraction of 3 points toward the overall grade).  The class will also have a writing and presentation component during Part VI of the course (Contextual Issues in Legal Practice).  The written presentation must be no more than 5 pages (11 point, Times Roman font, normal margins) and submitted via TWEN by Sunday night at 6 pm of the week before the relevant class, as those papers will form the most important basis of the reading for that week.  The written submission will count for 20% of the total grade, with the final exam counting for the other 80%.
Course Materials:


This course will not operate from a textbook, but will use Legal Ethics:  Law Stories (Rhode & Luban, eds. 2006) as well as John S. Dzienkowski & Amon Burton, Ethical Dilemmas In The Practice of Law (2006).  The course will also heavily rely on the Colorado Rules of Professional Conduct (available for download at http://www.coloradosupremecourt.com/pdfs/Regulation/Colorado%20RPC%202007.pdf). Except where otherwise stated, a requirement to read a particular rule also encompasses the relevant comment to the Rule.  Other materials will be available electronically via TWEN.

Part I.

The Challenges and Dilemmas of Legal Practice
A.
Career Goals, Aspirations, and Overview (Tues, Jan 15) (PJW and DME)
(1) Preamble and Scope of Colorado Rules
(2) Judith Kaye, Keynote Address
http://www.law.nyu.edu/newscalendars/documents/jKayespeech.pdf

(3) Julie Su, Making the Invisible Visible: The Garment Industry’s Dirty Laundry, 1 J. Gender, Race & Justice 405 (1998) (SKIM).

B.
The Lawyer’s Role, Part I:  Rita’s Case (Thurs, Jan 17th) (DME; PJW absent)

(1)
Colorado Rules 1.2, 2.1, 3.3

(2)
Rita’s Case (available via TWEN)


(3) 
Cast of Characters (available via TWEN) 

C.
The Role of The Lawyer, Pt II
(Tues, Jan 22nd) (PJW; DME absent)
(1) Colorado Rules 1.2, 1.7, 1.16, 3.3, 3.4, 6.2
(2) Chp 1, Legal Ethics Law Stories
(3) Spaulding v. Zimmerman, 116 N.W.2d 704 (Minn. 1962)
II.
Pitfalls

A.
Conflicts of Interest (Thurs, Jan 24) (PJW; DME absent)

(1)
Colorado Rules 1.6, 1.7, 1.8, 1.9 & 1.10

(2)
Analytica v. NPD Research, 708 F.2d 1263 (7th Cir. 1983)
(3) 
Legal Ethics, ch. 7
(4) 
Lawyers as Directors, http://blogs.wsj.com/law/2007/06/07/topps-infousa-showdowns-highlight-lawyers-as-directors-risks/

B.
Quitting & Avoiding The Trap of Greed (and Hubris) (Tues, Jan 29) (DME & PJW)
(1) 
Colorado Rules 1.2(d) (bar on fraud), 1.8 (business with clients), 2.1, 5.2, 8.3, 8.4
(2)
Apple option backdating scandal
http://lawprofessors.typepad.com/legal_profession/2007/04/the_apple_gc_sp.html
http://sec.gov/litigation/complaints/2007/comp20086.pdf


(3)
Legal Ethics, Chp 2 (Overbilling)

(4)
Insider Trading
http://www1.cchwallstreet.com/ws-portal/content/news/container.jsp?fn=02-13-07

(5)
Law firm sued over forgery by attorney, http://www.rockymountainnews.com/drmn/local/article/0,1299,DRMN_15_5507528,00.html 
(6) 
Acknowledging Limits, http://pberberian.typepad.com/berberians_blog/2007/05/im_stupid_im_lu.html
http://abcnews.go.com/TheLaw/story?id=3501712
http://www.knoxnews.com/news/2007/jul/19/public-defender-battles-load/
C.
Creating Space for Family and Community in A World of No Boundaries (Thurs, Jan 31st) (Phil with guest speaker Karma Giulianelli; DME Absent)
(1) Rule 1.3
(2) Technology—

a. Steve Lohr, Slow Down Multitaskers and Don’t Read in Traffic, NY Times, March 25, 2007 (posted).
b. How To Build Better Email, http://www.denverpost.com/lifestyles/ci_6333982
c. Think Before You Send
http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1194516243458
d. Information Overload

http://bits.blogs.nytimes.com/2007/12/20/is-information-overload-a-650-billion-drag-on-the-economy/

(3) The Difficult Balance-

a. Why We Quit, http://www.dailyjournal.com/calLawyer/index.cfm?sid=&tkn=&eid=883766&evid=1
b. The Particular Challenges for Women Lawyers,

http://www.law.harvard.edu/alumni/bulletin/2006/fall/feature_3.php
http://www.boston.com/business/globe/articles/2007/05/02/many_female_lawyers_dropping_off_path_to_partnership/
c. Work-Life Balance

http://www.feld.com/blog/archives/000509.html

http://www.2-speed.com/2006/11/worklife-balance-its-a-perspective-thing/

http://www.2-speed.com/2007/03/worklife-balance-ii-a-story/
http://uchastings.edu/site_files/WLL/PARFindJob.pdf
d. A Call For A New Model

http://online.wsj.com/public/resources/documents/costs0403.pdf
http://online.wsj.com/public/resources/documents/principles0403.pdf
http://www.uchastings.edu/site_files/WLL/PARMythbusters.pdf
http://www.flextimelawyers.com/pdf/art7.pdf (and articles at http://www.flextimelawyers.com/art.asp).
(4) The Project for Attorney Retention (http://www.pardc.org/) 
III.
Career Satisfaction and Career Success
A.
Career Development I:
Mentoring, Role Models, Networking, and Strategies For Success (Tues, Feb 5th) (PJW; DME absent)

(1)  Interview by Guy Kawasaki, http://blog.guykawasaki.com/2007/05/ten_questions_w.html;
http://blog.guykawasaki.com/2007/05/the_nine_bigges.html


(2)Networking, Guy Kawasaki, http://blog.guykawasaki.com/2007/06/the_art_of_schm.html
http://www.entrepreneur.com/magazine/entrepreneur/2007/october/184312.html

(3)Invest In Yourself and Others
http://www.abanet.org/media/youraba/200706/article06.html

(4) How Law Firms Interview

http://www.bmacewen.com/blog/archives/2007/08/associate_moneyball.html

B.
Strategies For Career Development (Thurs, Feb 7th) (Phil & David Freeman, guest speaker; DME absent)
(1).
The Challenges of Big Firm Associate Work—
(a) Clifford Chance memo--http://www.lawcost.com/clifchancememo.htm
(b) David Zaring & Bill Henderson, Young Associates In Trouble-http://papers.ssrn.com/sol3/papers.cfm?abstract_id=958053
(c) Why Associates Bail Out 

http://www.law.com/jsp/llf/PubArticleLLF.jsp?id=1194948247090
(d)  10 Survival Tips for New Associates

http://www.law.com/jsp/law/careercenter/lawArticleCareerCenter.jsp?id=1197281076106

(2) 
Wikipedia Definition of Intrapreneurship, http://en.wikipedia.org/wiki/Intrapreneur
Intrapreneurship’s Ten Commandments, http://www.intrapreneur.com/MainPages/History/TenCommandments.html

(3) Alternative Paths
The Rationality of Law Students’ Career Choices,
 http://lsr.nellco.org/cgi/viewcontent.cgi?article=1008&context=harvard/students
Is Raising Salaries The Best Way to Retain Associates, http://www.law.com/jsp/law/careercenter/lawArticleCareerCenter.jsp?id=1172743391190
(4) Building  A Client Base

http://www.abajournal.com/weekly/how_associates_can_make_it_rain
http://www.businesscreditcards.com/bootstrapper/52-creative-ideas-for-finding-new-clients/
IV.
Client-Relationships  
A.
Setting Expectations, Proper Billing Practices and Establishing Trust (Tues, Feb 12th) (Phil and Dana Cohen, guest speaker; DME absent)
(1) Colorado Rules 1.2, 1.5, 1.18 
(2)
A Disputed Fee, NY Times Editorial, March 26, 2007 ((http://select.nytimes.com/search/restricted/article?res=F50C12FD39540C758EDDAA0894DF404482); http://www.law.com/jsp/article.jsp?id=1196935478430
(3) Dayton Bar Association v. Rogers, 116 Ohio St. 3rd 99 (2007) http://www.sconet.state.oh.us/rod/newpdf/0/2007/2007-Ohio-5544.pdf
(4) Ethical Dilemmas, pp. 325-358 

B.
Client Commitment versus Managing Conflicts (Thurs, Feb 14th) (DME and PJW)

(1)
Colorado Rules 1.7, 1.9 

(2) 
Ethical Dilemmas, pp. 159-180 

(3)
Chong v. Kallins (San Fran. Superior Court 2007) http://legalethicsforum.typepad.com/blog/files/A111844.pdf
C. Confidentiality I (Tues, Feb 19th) (DME; PJW absent)


(1)  
Colorado Rules 1.6, 3.3

(2)
Ethical Dilemmas, pp. 91-123 

D. Confidentiality II (Thurs, Feb 21st) (DME and PJW)

a. Colorado Rules 1.6, 3.3, 4.1, 8.1, 8.3
b. Legal Ethics, ch. 6 (Spaulding revisited)
c. Hix v. Whiteside, 475 U.S. 157 (1986) (SKIM), http://www.law.cornell.edu/supct/html/historics/USSC_CR_0475_0157_ZS.html 
d. State v. Colson, http://www.aoc.state.nc.us/www/public/coa/opinions/2007/070107-1.htm
E.
Confidentiality v. Obligation To Legal System (Tues, Feb 26th) (DME and PJW) 
(1) 
Colorado Rules 1.6, 3.3
(2) 
Rhode Island Advisory Opinion.
http://www.courts.state.ri.us/supreme/ethics/pdfadvisoryopinions/2007-06.pdf

(3)
Ethical Dilemmas, pp. 259-286 
F. 
The Attorney-Client Relationship In Perspective: Strategies For Client Relationships (DME & PJW; Bruce Heitler Guest Speaker) (Thurs, Feb 28th)


(1)
Colorado Rules 1.2, 1.4, 8.4

(2)  
In re ERNEST THOMAS ROSSIELLO, http://www.iardc.org/03CH0033RB.html
V.
Reflections On Modern Day Legal Practice

A. Civility and Professionalism (Tues, March 4th) (DME; PJW Absent)
(1) Colorado Rules 3.4, 3.5, 4.1

(2) Ethics and the Law:  The Ethics of Incivility, http://www.wsba.org/media/publications/barnews/archives/2000/jul-99-civility.htm
(3) Redwood v. Dobson (pp. 6-12) (http://www.ca7.uscourts.gov/tmp/1P18GLQG.pdf); 
http://www.adbmich.org/coveo/opinions/2007-05-22-02o-78.pdf
(4) Howard Bashman, Decorum Under Appeal:  When Judges Are Under Attack http://www.law.com/jsp/article.jsp?id=1169806053174)
(5) Discovery Issues

http://www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1180947926619
http://www.law.com/jsp/article.jsp?id=1186477614826
http://legalethicsforum.typepad.com/blog/files/QualcommOrder.pdf (case)

http://legalethicsforum.typepad.com/blog/2007/08/bogus-claim-of-.html

B.
Lawyer Advertising and The Billable Hour (Thurs, March 6th) (DME & PJW)
(1) Colorado Rules 7.1, 7.2, 7.3

(2) Advertising 
http://lawprofessors.typepad.com/legal_profession/2007/02/bar_regulation_.html
http://www.ftc.gov/os/2006/09/V060020-text.pdf
(3)
Legal Rules of Professionalism As Barrier to Entry

http://www.judicial.state.sc.us/opinions/displayOpinion.cfm?caseNo=26251
http://www.ca9.uscourts.gov/ca9/newopinions.nsf/780E8DE27F08D8A98825728F000085F7/$file/0417190.pdf?openelement
(4)
The Billable Hour
http://www.boston.com/business/articles/2007/10/08/beat_the_clock?mode=PF
Scott Turow, Billable Hour Must Die, 

http://www.abajournal.com/magazine/the_billable_hour_must_die/print/
http://www.concurringopinions.com/archives/2007/10/more_firms_cut.html

C.
Quitting Revisited and Ethical Traps Revisited (Tues, March 11th) (DME & PJW)
(1) Colorado Rule 1.16 (Withdrawal)
(2) Resisting Peer Pressure

Phil Zimbardo, The Lucifer Effect (2007) (see Daily Show Appearance-- http://www.lucifereffect.com/aboutphil_media.htm) 

(3)
Guy Kawasaki interview, http://blog.guykawasaki.com/2007/04/ten_questions_w.html).

(4)
How to Say No—Jim Comey, Intelligence Under the Law, Green Bag, http://www.greenbag.org/docs/Comey10GB2d439_2007.pdf
Part 
VI.
Contextual Issues In Legal Ethics and Presentations
A.
Prosecutor
  (Thurs, March 13th)  (DME & PJW)
(1) Colorado Rule 3.8

(2) Passoniate Pursuit H. Richard Uviller, The Neutral Prosecutor: The Obligation of Dispassion in a Passionate Pursuit, 68 Fordham L. Rev. 1695, 1716 (2000)

(3) Presentations--.
B.
Criminal Defense  (Tues, March 18th) (DME & PJW)

(1) Legal Ethics Chp 5   
(2) Presentations

C.
In-House Counsel (Thurs, March 20th) (DME & PJW)
(1) 
Colorado Rule 1.13 (Organization As Client)

(2)
Peter C. Kostant, Breeding Better Watchdogs:  Multidisciplinary Partnerships in Corporate Legal Practice, 84 Minn. L. Rev. 1213 (2000).
(3) 
John C. Coffee Jr., Understanding Enron: "It's About the Gatekeepers, Stupid," 57 Bus. Law. 1403, 1405 (2002).

(4) 
Which Leading GCs Are Practicing Law Without A License, http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1175711406549

(5) 
Most Claims Against In-House Counsel Don’t Make the Front Page, http://www.law.com/jsp/ihc/PubArticleIHC.jsp?id=1184956611840
(6) 
Presentations
D. Solo Practitioner or Small Firm (Tues, April 1st) (DME & PJW)
(1) Rules 1.15 (Safekeeping Property), 1.17 (Sale of Law Practice), 5.1, 5.4
(2) Presentations
E. Public Interest Work  (Thurs, April 3rd) (DME; Deb Cantrell guest; PJW absent)
(1) 
TBD
(2)
Presentations
F. Government Agency  Practice (Tues, April 8th) (PJW & DME)
(1)
Colorado Rules 1.11 (Conflict Rules for Leaving Govt), 3.9
(2) 
Recusal Decision of Deborah Majoras, FTC Chair, http://www.ftc.gov/opa/2007/12/google.shtm

(3)
Presentations

G.
Law Firm Litigation Practice (Thurs, April 10th) (PJW & DME)

(1)
Colorado Rule 2.4 (ADR), 3.1, 3.2, 3.6 (Trial Publicity), 4.2, 4.3, 4.4, 4.5
(2) 
Presentations

H.
Law Firm Transactions Practice (Tues, April 15th) (PJW & DME)
(1)
Colorado Rule 2.3, 4.1, 5.5
(2) Andrew Sorkin, When Conflicts Arise, Lawyers May Be A Source

http://www.nytimes.com/2007/04/22/business/yourmoney/22deal.html?_r=1&oref=slogin
http://lawprofessors.typepad.com/legal_profession/2007/04/i_proceeded_the.html
(3) 
Presentations


I.
Family Law (Thurs, April 17th) (DME; PJW absent)


(1)
Colorado Collaborative Law Opinion, http://westallen.typepad.com/idealawg/files/ethics_opinion_115_colo_cl.pdf

(2)
Presentations

VII.
Conclusion 
A.
Pro Bono and Public Service (Tues, April 22rd) (DME and PJW; guest David Skaggs)
(1) Preamble to the Rules, Rule 6.1, 6.4
(2) Social Entrepreneurship, http://blog.guykawasaki.com/2007/09/social-entrepre.html
(3) STATEMENT REGARDING THE PROVISION OF PRO BONO LEGAL SERVICES BY OHIO LAWYERS, http://www.sconet.state.oh.us/Communications_Office/Press_Releases/2007/proBono_092007.asp
B. 
Avoiding An Ethical Complaint and Review Session (Thurs, April 24th) (David Ebel)

(1)
Iowa Supreme Court v. James Franklin Hall, http://www.judicial.state.ia.us/Supreme_Court/Recent_Opinions/20070305/06-1320.pdf
(2)
TBD
