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Colorado law requires a sentenc-
ing court to include considera-
tion of restitution when impos-
ing a sentence or approving a de-

ferred judgment and sentence.1 Imposing
restitution on criminal defendants is sup-
ported by theories of rehabilitation and
deterrence,2 as well as an effort “to make
the victim whole” to the extent practicable
and “to take the profit out of crime.”3 The
Colorado legislature first endorsed resti-
tution as an alternative or supplement to
traditional criminal sanctions during the
1970s.4 Significant amendments to resti-
tution statutes were made in 1996.5 Now,
the enactment of Title 16, Article 18.5 of
the Colorado Revised Statutes (“CRS”),
which is effective as to restitution orders
entered on or after September 1, 2000,
makes restitution subject to a more con-
sistent and comprehensive statutory
scheme that is (1) centralized in one CRS
article, and (2) designed to implement
more effective and timely assessment and
collection of restitution on behalf of crime
victims.6

Toward those ends, the Colorado legis-
lature expressed its intention that statu-
tory provisions concerning restitution
should be liberally construed in favor of
the victims of crime and their immediate
families.7 This article summarizes that
legislation and highlights some of the is-
sues it raises for criminal practitioners.

Restitution to be Addressed
In All Criminal Cases

Unless the sentencing court makes a
specific finding that no victim of the offense
suffered a pecuniary loss,8 the court is re-

quired to order a defendant to make resti-
tution in all cases involving a conviction of
a felony, misdemeanor, petty, or misde-
meanor traffic offense where a “victim”
sustains a pecuniary loss due to a defen-
dant’s criminal conduct.9 For purposes of
restitution, the term “conviction” means a
verdict of guilty,a plea of guilty or nolo con-
tendere, or receiving a deferred judgment
and sentence.10 Restitution is required to
be part of any sentence to probation11 or
incarceration12 and is made a condition of
parole.13 Further, defendants who have
caused the same pecuniary loss are jointly
and severally liable for restitution pay-
ments.14

In addition to Title 16,Article 18.5, oth-
er statutory provisions afford crime vic-
tims the right to restitution.15 Also, certain
offenses,such as crimes committed against
at-risk adults and at-risk juveniles and
sex offenses committed against children,
specifically provide for payment of restitu-
tion.16 Moreover, crime victims may apply
for various victim assistance services
through the Victims and Witness Assis-
tance and Law Enforcement Fund,17 and
victims of certain types of offenses may be
eligible to apply for compensation through
the Crime Victim Compensation Fund for
emergency needs and for certain out-of-
pocket expenses not covered by insur-
ance.18

The “Victim”
In 1996, the Colorado legislature broad-

ened the definition of the term “victim” so
that the term included,among others,“any
person aggrieved by a defendant.”19 This
change encompassed not only the imme-
diate and direct victim of the offense, but
also the victim’s immediate family mem-
bers,such as a spouse or child.20 Also added
to the definition was any victim compen-
sation board that had paid a victim com-
pensation claim, as well as any person or
entity that suffered a loss because of a

contractual obligation with the victim,such
as an insurer.21 This 1996 definition fur-
ther included a governmental entity that
may qualify as a victim to whom restitu-
tion is payable such as, for example, the
Department of Social Services from which
a defendant fraudulently obtains food
stamps.22

Under the 2000 legislation, the term
“victim” for restitution purposes incorpo-
rates elements of the existing law as well
as additional categories,and now includes:
(1) persons against whom any felony, mis-
demeanor, petty, or traffic misdemeanor
offense has been attempted or commit-
ted;23 (2) persons who are harmed by crim-
inal conduct in the course of a scheme,con-
spiracy, or pattern of criminal behavior;24

(3) persons suffering losses because of a
contractual obligation with the victim or
an insurer who reimburses the immediate
victim of the loss;25 and (4) a victim com-
pensation board that has paid a victim
compensation claim.26 The statute ex-
cludes any person accountable for the crim-
inal conduct or episode as principal, com-
plicitor, or conspirator.27

There is no requirement in the statute
that a person or entity be named as a vic-
tim in the charging documents to be eligi-
ble to recover restitution, provided that
the person or entity is immediately or di-
rectly aggrieved by the defendant’s crimi-
nal act. For example, in one case, a defen-
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dant was ordered to pay restitution for in-
juries sustained by both a husband and
wife when the defendant rear-ended their
van, even though the wife was the only
named victim in the charging document.28

An insurer is entitled to recover as res-
titution its payments to victims of a de-
fendant’s criminal conduct that are paid
pursuant to its contractual obligations.29

The defendant is required to pay the full
amount of bills paid by an insurance com-
pany under its policy with a person injured
by the defendant’s criminal act, not sim-
ply the deductible that the policyholder
paid to the company.30 Further, Colorado’s
Auto Accident Reparation Act,31 which de-
nies insurers the right of recovery of no-
fault personal injury protection (“PIP”)
benefits, does not limit the authority of
courts to order a criminal defendant to pay
these amounts to the insurer as restitu-
tion.32

If a victim is deceased or incapacitated,
various specified family members or law-
ful representatives may recover restitu-
tion.33 If the victim cannot be found or de-
clines to accept restitution, or if restitution
is unclaimed, the defendant nonetheless
must pay restitution to the state and dis-
tribute as provided by statute.34

Determining the Victim’s 
Pecuniary Loss

Prior law spoke of “actual damages sus-
tained” by the victim but did not statuto-
rily define the term “restitution.” As dis-
cussed below, the new legislation (1) de-
fines the term in an effort to provide di-
rection on what kinds of losses are includ-
ed, and (2) provides that the amount of
restitution that a court may order is equal
to the full amount of a victim’s “actual pe-
cuniary loss.”35 However, the court can ap-
prove a lesser amount agreed on by the
prosecutor, the victim,and the defendant.36

A significant change is that a court may
no longer consider the defendant’s inabili-
ty to pay restitution when establishing the
amount to be paid.37 The new legislation
establishes that courts may take into con-
sideration the rate at which defendants
can pay off restitution and that restitution
orders clearly are “lifelong” obligations of
defendants to satisfy whether or not the
defendants have otherwise completed their
sentence.

Restitution now means any pecuniary
loss suffered by a victim and includes, but
is not limited to: (1) all out-of-pocket ex-
penses, interest, loss of use of money, or
anticipated future expenses; (2) rewards
paid by victims; (3) money advanced by law

enforcement agencies; (4) adjustment ex-
penses; and (5) other losses or injuries
proximately caused by an offender’s con-
duct that can be reasonably calculated and
recompensed in money.38 Restitution also
may include any “extraordinary” direct
public and all private investigative costs.39

Pecuniary losses include obvious losses,
such as the value of stolen or destroyed
property, but they also may include inci-
dental costs. For example, the following
may serve as proper elements in the resti-
tution calculation: (1) award of interest, if
actually paid out by the victim;40 (2) cost
of counseling for a victim and the victim’s
family;41 (3) expenses, including attorney
fees incurred by a victim in attempting to
recover stolen property;42 or (4) the value
of the time spent by a corporate victim’s
employees cooperating with the police and
prosecutor.43

A court may order a defendant to pay
restitution to an alleged victim for actual
pecuniary losses resulting from the defen-
dant’s uncharged criminal conduct or when
alleged in dismissed counts, provided that
the defendant is given the opportunity to
contest the court’s determinations on these
matters.44 However, the statute of limita-
tions applies to restitution orders; a court
cannot order restitution as to criminal acts
for which prosecution is barred by the stat-
ute of limitations.45

In fixing the amount of restitution, the
sentencing court is not bound by the strict
rules of civil damages.46 For example, in
determining the actual pecuniary loss, the
court is not necessarily limited to a fair-
market valuation determination, provid-
ed the record supports a finding that an
alternate valuation is reasonable to make
the victim whole to the extent practica-
ble.47 Similarly, restitution is not subject
to reduction in light of a victim’s compara-
tive negligence48 or comparative fault.49

For example, a victim’s full pecuniary loss
is not subject to reduction based on the
victim’s alleged provocative conduct giv-
ing rise to heat of passion mitigating the
class of defendant’s offense.50

A court may order restitution even when
a civil claim for damages by the victim
against the defendant is contemplated or
pending, and a release from civil liability
does not limit a criminal court’s authority
to order restitution equivalent to actual
pecuniary damages.51 However, the court
must subtract from the actual pecuniary
loss the amount of any payment attribut-
able to those damages that are received
by the victim from the settlement of a civ-
il claim asserted by the victim against the

defendant.52 Further, a defendant is enti-
tled to a set-off against any amount later
recovered as compensatory damages by a
victim in a legal proceeding.53

Restitution is a criminal penalty, and
courts may not substitute it for a civil ac-
tion for damages.The court has authority
to order restitution only for pecuniary loss-
es that result from the defendant’s crimi-
nal conduct.54 Further, release from civil
liability does not necessarily limit a crimi-
nal court’s authority to order restitution
equivalent to actual pecuniary losses,55 al-
though an order for restitution may be de-
creased if the defendant has otherwise
compensated the victim.56

Assessment Procedures
The sentencing court determines the

amount of restitution that a defendant
must pay, and endorses the amount of
restitution on the record. The specific
amount of restitution must be determined
when the order of conviction is entered or
within ninety days immediately following
the order of conviction, unless that time
period is extended by the court.57 The or-
der may obligate a defendant to pay for a
victim’s costs of specific future treatment
proximately caused by the defendant’s con-
duct.58 Further, a restitution order can be
modified if additional victims or losses not
known to the judge or the prosecutor at the
time or the order of restitution was entered
are later discovered, but only if the final
amount of restitution due has not been set
by the court.59

The prosecutor has the burden of prov-
ing the amount of restitution and that the
defendant was responsible for the pecu-
niary loss. The prosecutor must compile
the information using victim impact state-
ments or other means, such as testimony
at trial, or through statements by a proba-
tion officer or victim at the sentencing
hearing.60 A defendant must be given ad-
equate notice of restitution claims to be
able to contest liability.61 A defendant’s
failure to present evidence contesting the
matter may result in a waiver of an objec-
tion to the amount of restitution.62 In ad-
dition, a defendant can appeal a restitu-
tion order pursuant to procedures appli-
cable to the appellate review of a sen-
tence.63

Ensuring Payment and 
Consequences for Failure 
To Make Restitution

Restitution is due and payable at the
time that the order of conviction is en-
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tered.64 If the defendant cannot pay the
full amount of restitution at the time the
order is entered, a “collections investiga-
tor” is to establish a payment schedule to
monitor and collect the money owed.65

The collections investigator may modify
the payment schedule and institute col-
lection procedures.66 In felony cases in
which the defendant is sentenced to prison,
the Colorado Department of Corrections
performs these functions.67 For persons
sentenced to community corrections, the
community corrections program is author-
ized to establish a restitution payment
schedule.68

If restitution is not paid at the time a
restitution order is entered, the defendant
is assessed an additional one-time fee of
$25, payable after the defendant has sat-
isfied all orders for restitution.69 In addi-
tion, a defendant may be assessed a $10
late fee on each late payment. These fees
may be waived due to a defendant’s indi-
gency.70

Interest is owed at the rate of 12 percent
per annum,71 and courts are authorized to
require a defendant to provide security for
the payment of restitution, for example,
requiring a defendant to execute a prom-
issory note and deed of trust.72 However,
to pay restitution, a state court may not
require a defendant to assign or otherwise
alienate Employee Retirement Income
Security Act73 (“ERISA”) qualified pension
funds.74

Prior to 2000, restitution ordered as a
condition of probation was to be paid with-
in twelve months,regardless of the amount
owed.75 Under the new legislation, defen-
dants are to make restitution within a pe-
riod of time specified by the court.76 Fail-
ure to pay restitution that is ordered as a
condition of probation can result in the
court modifying, extending, or revoking
probation,77 including imposing work-re-
lease program sentences78 or finding de-
fendants in contempt of court.79 Before any
punitive actions can be taken, it must be
shown that the defendants had the finan-
cial ability to make the payments owed
when they were due.80 However, the mere
fact of non-payment constitutes prima fa-
cie evidence of a violation of an order to
pay restitution. In that situation, the bur-
den falls on the defendants to prove by a
preponderance of the evidence that they
are unable to make restitution payments
as they became due.81

Revocation and punitive proceedings
must be instituted before the term of pro-
bation has expired. Otherwise, the trial
court lacks jurisdiction to revoke proba-

tion for failure to pay restitution.82 For ex-
ample, in People v. Gore83 the Colorado
Supreme Court held that, absent a time-
ly request to extend probation, the trial
court lacked jurisdiction to revoke proba-
tion where the defendant’s restitution
check was returned for insufficient funds
seven days after expiration of the proba-
tionary period and where no revocation
request was filed before the period of pro-
bation ran.

Restitution required as a condition of
parole must be paid within the period of
time that the defendant is on parole. If not
timely paid, the restitution may be subject
to collection processes and the board may
extend the period of parole (subject to stat-
utory limitations) or revoke the parole.84

The new legislation also clarifies the pro-
cedures available to victims in enforcing
the order. Restitution orders are enforce-
able in the same manner as a final judg-
ment in a civil matter, including the recov-
ery of reasonable attorney fees and costs,
among other ways.85

When a defendant fails to pay restitu-
tion, the court or a victim may commence
collection, including the use of lawyers and
collection agencies, with a fee cap of 25
percent that is added to the amount of res-
titution due.86 The court also may order
attachment of up to 50 percent of the de-
fendant’s “earnings” to be applied to past
due restitution.87 Collection procedures in-
clude the recording of a lien against the
defendant’s real or personal property, in-
cluding motor vehicles.88 During any peri-
od of time that a defendant is incarcerated
as a state prisoner, the superintendent of
the facility may direct that a portion of the
defendant’s wages or compensation earned
in work programs be applied to any un-
paid restitution.89

Dischargeability in 
Bankruptcy

In Kelly v.Robinson,90 the U.S.Supreme
Court held that restitution obligations im-
posed on criminal defendants as a condi-
tion of probation in state criminal proceed-
ings were not subject to discharge in pro-
ceedings under Chapter 7 of the Bankrupt-
cy Code (“Code”). In 1990,Congress passed
legislation amending the Code, making
criminal restitution obligations non-dis-
chargeable in Chapter 13 proceedings as
well.91 The Colorado legislation specifical-
ly provides that restitution obligations are
a debt for “willful and malicious” injury for
purposes of exceptions to discharge in
bankruptcy as provided in 11 U.S.C. §
523.92

Restitution in Juvenile 
Proceedings

The juvenile code contains specific stat-
utory provisions authorizing courts to im-
pose restitution obligations on juvenile of-
fenders in juvenile proceedings. Prior to
September 1,2000, these statutes exempt-
ed juveniles for whom restitution would
cause serious hardship or injustice. Effec-
tive September 1, 2000, as with adult of-
fenders, juvenile offenders must pay resti-
tution in a reasonable manner regardless
of their circumstances. These restitution
orders are made subject to the collection
provisions of CRS Title 16 Article 18.5.93

In addition, the cap on parental liability
was raised from $3,500 to $25,000 for dam-
ages caused by a juvenile’s delinquent
act.94 However, this obligation may be ab-
solved on a court finding that the guard-
ian, legal guardian, or parent “has made
diligent, good faith efforts to prevent or
discourage the juvenile from engaging in
delinquent activity.”95

Constitutional Issues
Implementing the various legislative

changes raises several constitutional is-
sues, including double jeopardy and ex post
facto application of the law.Ordinarily,once
a court imposes a legal sentence and the
defendant begins serving that sentence,
the court cannot increase the amount of
restitution ordered, except as may be pro-
vided by statute. Otherwise, an order in-
creasing the amount of restitution has the
effect of increasing the punishment origi-
nally imposed.Thus, the order would vio-
late constitutional prohibitions against
double jeopardy.96 Similarly, litigation has
focused on when a court may order resti-
tution under amendatory legislation that
becomes effective after the date of the com-
mission of the defendant’s offense. In this
context, defendants have challenged resti-
tution orders alleging violation of the pro-
hibition on ex post facto application of the
laws.

In People v. Woodward,97 the Colorado
Supreme Court held that ordering a de-
fendant to pay restitution to a victim’s in-
surer did not constitute an ex post facto vi-
olation, even though the insurance com-
pany was not named within the class of
victims eligible for restitution under the
statutory scheme in effect at the time the
defendant committed the crime.The Court
reasoned that because the defendant was
directed to pay the same amount of resti-
tution as in the original order, the defen-
dant’s punishment was not made more
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burdensome simply by ordering payment
to the insurance company for the amount
it had reimbursed to the victim for his
loss.The order did not increase the defen-
dant’s obligation; it simply directed that
the restitution originally ordered be paid
to a different entity.Thus, in this instance,
retroactive application of the amended
statute,which enlarged the class of victims
to include insurance companies, did not
affect the amount of restitution due; it
simply redirected the payment obligation.

Conclusion
The new legislation significantly tight-

ens the enforceability of restitution orders
in favor of the victims of crime and will add
to the responsibilities of the courts, prose-
cutors, and defense counsel. The elimina-
tion of a court’s ability to consider a defen-
dant’s ability to pay when establishing the
amount of restitution will make restitu-
tion obligations more onerous for indigent
defendants.

The reach of restitution orders to en-
compass claims of pecuniary loss by a vic-
tim’s immediate family members is prob-
lematic, as are the uncertainties of a de-
fendant’s rights to contest restitution, such
as the right to demand, for example, an
independent evaluation, medical or other-
wise, of a victim’s claims or an insurance
company’s payments. Finally, courts may
be faced with the prospect of determining
whether a particular witness’s entitle-
ment to restitution might open the door
for an attack on that witness’s motive for
testifying.In sum,these legislative changes
will complicate defense counsel’s obliga-
tion to advise the client of the consequenc-
es of entering into a disposition where
monetary loss and expenses are incurred
as a result of the defendant’s conduct or
involvement in a crime.

NOTES
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